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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 
4. Were the trial court’s findings of fact supported by the 


record? 
2. Was the search warrant for appellant's apartment exe- 
cuted in compliance with 18 U.S.C. 3109? 


«@) 


Counterstatement of the case. 
Statutes involved 
Summary of argument 
Argument: 
I. The Court’s findings of fact were amply supported by the 


TABLE OF CASES 


Batten v. United States, 188 F. 2d 75 (5th Cir. 1951) 

*Brinegar v. United States, 388 U.S. 160 (1949) 

*Davis v. United States, 107 U.S. App. D.C. 76, 274 F. 2d 585 (1959), 
cert. denied 363 U.S. 806, 

Glasser v. United States, 315 U.S. 60 (1942) 


Jarabo v. United States, 158 F. 2d 509 (1st Cir. 1946) -___ 

Jones v. United States, 362 U.S. 257 (1960) 

Jones v. United States, — U.S. App. D.C. —, (No. 16,592 decided 
May 3, 1962) 

Lotto v. United States, 157 F. 2d 623 (8th Cir. 1946)_-. 

*Nardone v. United States, 308 U.S. 338 (1939) 

Schnitzer v. United States, 77 F. 2d 233 (Sth Cir. 1935) 

*United States v. Lewis, 171 F. Supp. 71 (D.C.C. 1959), aff’d. sub. nom. * 
Davis v. United States, supra 

*United States v. Purgitt, 176 F. Supp. 557 (D.C.C. 1959) 

White v. United States, 194 F. 2d 215 (5th Cir. 1952) 

*Wigfall v. United States, 97 U.S. App. D.C. 252, 230 F. 2d 220 (1956). 

Wilson v. United States, 218 F. 2d 754 (10th Cir. 1955) 


*Cases chiefly relied upon are marked by asterisks. 
(zm), 


United States Court of Appeals | 


FOE THD DISTRICT OF COLUMBIA CIRCUIT 


No. 17359 


Franzuin R. Masiei1o, APPELLANT 
v. ; 
Unrrep Srares of AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRIOT COURT FOR THE 
DISTRICT OF OOLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On March 27, 1961, appellant was charged in a three count 
indictment with violations of 22 D.C.C. 1501 (Operation of 
a lottery), 22 D.C.C. 1502 (Possession of records, slips and 
other writings used in the numbers game), and 22 D.C.C. 1505 
(Maintenance of gambling premises). A jury found him 
guilty as indicted. He was sentenced to terms of imprison- 
ment of six to eighteen months on Count One, and six months 
on each of Counts two and three; the sentences to run 
concurrently. 

At his trial certain numbers, records and paraphernalia were 
introduced into evidence which had been seized in a search of 
appellant’s premises under the authority of a United States 
Commissioner’s search warrant. Upon appeal from the con- 
victions this Court by its opinion of May 10, 1962;* remanded 
the case “for a determination of the motion to suppress con- 
fined to the issue whether the search warrant was executed in 
violation of [18 U.S.C.] § 3109-” 


2 Masiello v. United States, No. 16,657. 
a» 
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Upon remand, the trial court held 2 further hearing on the 
motion to suppress. At the conclusion of that hearing, at 
which the three police officers who had participated in the 
execution of the search warrant testified, the court made the 
following findings of fact and conclusions.ofdaw (JA. 57, 58) : * 


That on January 30, 1961, at approximately 3:05 p.m., 
Detective Raymond P. McMullen, Sergeant Kissner, 
Corporal Palmisano went to the premises known as 
apartment 108 at 3900 Fourteenth Street, Northwest. 
(Tr. of remand hearing, p. 9, 10, 38). At the time they 

warrants issued by the United States Com- 
missioner for a search of the premises and an arrest 
warrant for the defendant, (J.A. 5, 26) that the three 
went to the front door of the @partment—not the build- 
ing, but the apartment itself, 108 (J.A. 5, 26-27, 
33-34)—that Detective McMullen knocked on the 
door, made no announcement of any kind, but simply 
knocked on the door; {J-A. 5, 27, 34) that after a wait 
which has been testified toby. the three officers as being 
between 10 and 30 seconds, (J.A. 16, 31, 36) Sergeant 
McMullen again knocked on the door and at this time 
he announced that they were the Poliee : and that they 
did have a warrant to search the premises { for gambling 
violations (J-A. 6, 30, 37). 

‘The Court further ‘finds that the officers waited for 
some 10 to 20 seconds thereafter and broke i in ‘the ‘door 
(FA. 23, 33). 

The Court concludes, as 2 matter of law, that the 
action of the officers was consistent with is © United 
States Code, Section 3109 and 1 not in violation thereof. 
The motion to suppress is denied. 


In addition to the testimony specifically r. reflected in the 
court’s “Findings of Fact,” there was additional releyant testi- 
mony at the trial and the hearing which was. not inconsistent 


Sas ae 


with the “Findings of Fact.” Appellant at the pre-trial hear- 


* Joint Appendix references interspersed in the court’s findings have been 
added. They are not part of the court's pinion. ak have been added to 
indicate testimony which supports the Se 's findin; 
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ing? sdmitted that he had heard a knock gn the. doar: and 
had heard someone say “Police” (0.J.A-~ 36, 37). However 
from the time of their spproach to the door of the ap: 


to the time of the breaking the detectives did not hear any 
response to their knocking and announcement from anyone 
inside the apartment (J-A. 6, 30-31, 36-38). Detective 
McMullen who was closest to, the door {J.A. 27, 94) did hear 
“some rustling” (0-J-A. 59) and “some commotion” inside the 
apartment after the second knock and the annguncement (I-A. 
21 


cs 


fi and papers on the floor 
were Much of the numbers 


moet 


paper to write his bets on and had destroyed 


e = pon am 


the time the officers entered (O.J-A. 64). 


AROS 
® appellant aid’ not testify at the remand hearing. Instead jhe informed 


the conrt that he would xely upon his previous testimony (J-A- 1). 


*O3/A\ refers to the original Joint Appendix filed in the first appeal of 
this case, which is part of the record in this appeal. 
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- At the conclusion of the hearing, appellant’s motion to sup- 


press was denied and a new judgment and commitment was 
filed on September 7, 1962, sentencing appellant to the same 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1501 provides: 
If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, I managing, carrying on, 
promoting, or advertising, directly or indirectly, any 
police lottery, policy shop, or any lottery, or shall sell 
or transfer any chance, right or interest, tangible or 
intangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certifiate, bill, token, or other 
device, purporting or intended to guarantee or assure 
to any person or entitle him to a chance of drawing or 
obtaining a prize to be drawn im any lottery, or in a 
game or device commonly known as policy lottery or 
policy or shall, for himself or another person, sell or 
transfer, or have in his possession for the purpose of sale 
or transfer, a chance or ticket in or share of a ticket in 
any lottery or any such bill, certificate, token, or other 
device, he shall be fined upon conviction of each said 
offense not more than $1,000 or be imprisoned not more 
than three years, or both. The possession of any copy 
or record of any such chance, right, or interest, or of 
any such ticket, certificate, bill, token, or other device 
shall be prima-facie evidence that the possessor of such 
copy or record did, at the time and place of such pos- 
session, keep, set up, or promote, or was at such time 
and place concerned as owner, agent, or clerk, or other- 
wise In managing, carrying on, promoting, or advertis- 
ing a policy lottery, policy shop, or lottery. 
Title 22, District of Columbia Code, Section 1502 provides: 


If any person shall, within the District of Columbia, 
knowingly have in his possession or under his control, 
any record, notation, receipt, ticket, certificate, bill, slip, 
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token, paper,or writing, current or not’ current used or 

to be'used in violating the provisions of section 22-1401, 

22-1504, or 22-1508, he shall, upon conviction of each 

such. offense, be fined not more than: $1,000 or’ be im- 

prisoned for not more than one year, or both. |For the 

purpose of this section, possession of any record, nota- 

tion, receipt, ticket; certificate, bill; slip, token, paper, 

or writing shall be presumed to be knowing possession 
thereof. 

Title 22, District of Columbia Code, Section 1505 provides: 


(a) Any house, building, vessel, shed, booth, shelter, 
vehicle, enclosure, room, lot, or other premises in the 
District of Columbia, used or to be used in violating the 
provisions of section 22-1501 or 22-1504, shall be 
deemed “gambling premises” for the purpose of this 
section. 

(b) It shall be unlawful for any person in the Dis- 
trict of Columbia knowingly, as owner, lessee, agent, 
employee, operator, occupant, or otherwise, to maintain 
or aid or permit the maintaining of any gambling 
premises. 

* * * * 

(d). Whoever violates this section shall be imprisoned 
not more than one year or fined not more than $1,000 or 
both, unless the violation occurs after. he has been con- 
victed of a violation of this section, in which case he 
may be imprisoned for not more than five years, or 
fined not more than $2,000 or both. 


Title 18, U.S.C: §'2232 provides: 


Whoever, before, during, or after seizure of any prop- 
erty by any person authorized to make searches and 
seizures, in order to prevent the seizure or securing of 
any goods, wares, or merchandise by such person, staves, 
breaks, throws overboard, destroys, or removes the same, 
shall be fined not more than $2,000 or imprisoned not 
more than one year, or both. 


¢ 
Title 18, U.S.C. §3109 provides: 

The officer may break open any outer or inner door 
or window of s house, or any part of a, house, or any- 
thing therein, to execute a search warrant, if, after notice 
of his authority and purpose, he is refused admittance 
or when necessary to liberate himself or a person aiding 
bim in the execution of the warrant. 


SUMMARY OF ARGUMENT 


Fhe findings of fact by the trial 
officers 


twenty seconds. 

inside the apartment to their 
The officer closest to the door h 
the apartment. At that poi 


to destroy the numbers p 

sought under the warran 

apartment at that time. 

lant twelve to fifteen feet from the door, 
fire to his numbers records. 


ARGUMENT 


L. The Court’s findings of fact were amply supported by the 
testimony 

Appellant had a full and fair hearing on his motion to sup- 
press. He was not deprived of a fair hearing hecause the court 
admitted testimony at the hearing relating to the fire which 
the officers observed.upon their entry into the apartment. The 
range of testimony admissible at hearings before a Judge on & 
motion to suppress is much wider than the range of testimony 
admissible before a jury at trial. Brinegar V. United States, 338 
US. 160 (1949). The danger that testimony admissible for 
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one purpose will be misused by. jury is not present at ‘hear- 
ings before a judge—a tribunal trained by. experience to con- 
sider evidence for limited purposes. Brinegar v. United States, 
supra. 

The testimony about the fire was properly: admitted for the 
stated purpose of assisting the court in evaluating the credi- 
bility of the testimony of appellant and the detectives. As 
this Court noted in its opinion, there was a conflict ‘between 
the testimony of appellant and the officers. This Court re- 
manded the case specifically for the purpose of allowing the 
trial court to resolve that conflict and pass on the credibility 
of the witnesses. Appellant testified that he was going to open 
the door for the police but that the officers had broken in so 
_ rapidly that he was not afforded the opportunity of doing so. 

The fact that appellant was setting fire 4o his number slips at 
the time of the officer’s entry severely impeached his testimony 
on this point and in turn impeached his entire testimony. 

A pellant cites several cases holding that the fruits of a 
search cannot be used with hindsight to justify the search. It 
does not follow from that proposition that the testimony of 
the officers about the fire was inadmissible. As the trial court 
stated (J-A. 9, 10) the testimony was not admitted to justify 
the officer’s entry but rather for the purpose of assisting the 
court in evaluating the credibility of the testimony. 

The “Findings of Fact” by the trial court were fully sup- 
ported by the testimony given by the officers at trial and at 
the hearing. No useful purpose would be served by repeating 
the entire findings and the supporting testimony in this argu- 
ment. it is sufficient to call attention to the testimonial refer- 
ences included in the court’s “Findings” as they are quoted in 
the Government’s counterstatement. 

However, it must be emphasized that the “Findings” as to 
the time intervals involved are specifically supported ‘by the 
record. The court found a wait of “between 10 and 30 sec- 
onds” from the time of the first knock to the time of the 
second knock on the door and a wait of ‘10 to 20 seconds” 
between the time of the second knock and announcement and 
the entry (J.A. 58). Thus, the court found a total wait of 
about twenty to fifty seconds between the initial knock and 
the entry. ‘ 


8 


Detective McMullen estimated that he waited “10 or 15 sec- 
onds” between the first knock and the second knock (J.-A. 16) 
and that he waited “30 seconds or so” from the time of the 
first knock until the time of the entry (J-A. 23). Detective 
Palmisano estimated a 15 to 30 second wait between knocks 
(J.A. 31) and a “15 to 30” second wait from the second knock 
to the entry (J.A.33). Sergeant Kissner estimated that there 
was 2 20 to 30 second wait between knocks (J.A. 36) and 5 to 
10 seconds wait after the second knock (J.A.39). In sum, the 
total time from the initial knock to the entry was estimated as 
follows: 


McMullen—“30 seconds or so” 
Palmisano—30 to 60 seconds 
Kissner—25 to 40 seconds 
The Court—20 to 50 seconds 

Moreover, in addition to this direct testimony on time, the 
court in making its “Findings,” could also consider the fact 
that a significant time period would be required for. the events 
to transpire which took place during the interval—the time 
required for the actions and conversations of the detectives to 
occur and the time required to allow appellant to gather most 
of his papers and destroy them. 

The testimony of the detectives was.not inconsistent. The 
slight variations in the detectives’ estimates as to the number 
of seconds which they waited prior to entering do not consti- 
tute inconsistencies in their testimony. Rather, they reflect 
the understandable human variations which are inevitable 
when several people attempt to estimate time in terms of 
seconds. The variations in the detectives estimates enforced 
the credibility of their testimony rather than weakened it.. As 
the trial judge stated, he would have beén suspicious if the 
detectives had given precisely identical estimates (J.A. 43). 

All three detectives. testified at the hearing to the same 
sequence of events: knock, wait, knock, announce, wait, enter. 
Detective Palmisano did state at trial that there had been an 
arinouncement after the first knock. However, at the hearing 
he stated he was mistaken in his trial testimony and that upon 
refreshing his memory, he remembered that.there had been one 
announcement. This honest correction—a correction which 
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was factually in favor of appellant’s legal position—did not 
impeach his testimony. Furthermore, the court’s “Findings” 
are supported by the record even should Detective Palmisano’s 
testimony be unjustifiably ignored. 

Nor is there anything incredible about the fact that Detec- 
tive McMullen, who was closest to the door, was able to hear a 
“eommotion” inside the apartment which Sergeant Kissel did 
not hear. 

The detectives testimony was consistent, credible and worthy 
of belief. The only incredible testimony in appellant’s case 
was his own; especially his testimony that he was going to the 
door to open it when the police broke down the door. Appel- 
lant’s credibility, like most of his numbers slips, was destroyed 
by his fire. The Court properly rejected it. 

In any event, the question as to the credibility to be given 
the testimony of the detectives and appellant was one for the 
trial court. 


In our jurisprudence, the credibility of witnesses and the 
derivation of truth from oral testimony are reposed in 
in the hearer of the witnesses. Demeanor, inflection 


and gesture both on direct examination and under cross- 
examination, are elements in those determinations. 
Wigfall v. United States, 97 U.S. App. D.C. 252, 253, 230 
F. 2d 220, 221 (1956). 

The lengthy discussions in appellant’s brief of insignificant 
variations in the testimony of the detectives which he unsuc- 
cessfully characterizes as inconsistencies and the repeated in- 
sinuations in his brief that the trial judge was biased * are 
really an attempt to have this Court substitute its evaluation 
of the credibility of the witnesses for that of the trial court. 
Such an attempt misconceives the relative functions of the 
trial court and the appellate court in our judicial system. 
Glasser v. United States, 315 U.S. 60, 80 (1942). It also 
ignores the stated purpose for which this Court remanded the 
case—to have the trial court pass on the credibility of the 
testimony. 

* See appellant’s brief at pages 10, 11. 
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TE The search warrant was properly executed 
Appellant, as the moving party on the Motion to Suppress, 
had the burden of proving that the’ search warrant was exe 
cuted in violation of 18 U.S.C. 3109.° Nardone v. United 


States, 308 US. 338 (1939) ; Jarabo v. United States, 158 F.2d 
509, fn. at 513 (1st Cir. 1946) ; Grainger v. United States, 158, 
F. 2d 236, 238 (4th Cir. 1946) ; Batten v. United States, 188 F. 
2d 75, 77 (5th Cir. 1951); White v. United States, 194 F. 2d 
215, 217 (Sth Cir. 1952); Lotto v. United States, 157 F. 2d 
623, 626 (Sth Cir. 1946); Schnitzer v. United States, 77 F. 2d 
233, 235 (8th Cir. 1935) ; Wilson v. United States, 218 F. 2d 
754, 757 (10th Cir. 1955) ; Alexander, Law of Arrest, Vol. II, 
p. 1226. ; 

Appellant did not satisfy his burden. The facts of the in- 
stant case show a strict compliance by the officers with the 
requirements of Section 3109. One specific purpose for the 
remand of this case was to determine whether the police an- 
nounced their purpose as well as their authority prior to their 
entry. The detectives testified and the Court found as a fact 
thet there had been an announcement of authority and pur- 
pose prior to the entry. These’ findings by the Court effec- 
tively foreclose any serious argument on this appeal as to the 
sufficiency of thé announcement. 

“[A] claim under 18 U.S.C. § 3109 depends upon the par- 
ticular circumstances surrounding the execution of the war- 
rant.” Jones v. United States, 362 U.S. 257, 272 (1960). The 
trial court properly ruled that in the particular circumstances 
of this case the officers had been “refused admittance” prior to 
theirforcedentry. Appellant did not meet his burden:of show- 
ing a premature entry by the police. 

The total time from the initial knock on the door to the 
entry was between twenty and fifty seconds. The failure of 
appellant to respond physically or orally within that time 
period justified: thé officers ih believing that they were being 
“yefused admittance” to the apartment. See’ United States v. 
Lewis, 171 F. Supp. 71 (D.C.C. 1959), aff’d. sub nom. Davis 
v. United States, 107 U.S. App. D.C. 76, 274 F. 2d 585 €1959) 


“appellant cites no authority for his repeated assertions to the contrary. 


tt 
cert. denied 363 U.S. 806; United States v: Purgitt, 176 F. Supp. 
557 (D.C.C. 1959). 

I¢ must be remembered that thé officers, experien¢ed im deal- 
ing with illicit gambling activity, were knocking on the door of 
# small apartment and not on the door of a large multi-leveled 
house. In such an apartment, twenty to fifty seconds con- 
stituted abundant time for appellant to have answered the 
door if he had intended to do so. Moreover, the officers were 
executing a search warrant for the recovery of numbers para- 
phernalia; items which are quickly destroyed by fire. When 
Detective McMullen knocked, waited, knocked, announced, 
waited, received no response, but heard a “commotion” inside 
the apartment, he had a right to consider the probability that 
appellant was delaying his admission in order to destroy the 
property. 

The detectives, acting under authority of the search aor 
and in compliance with the announcement procedures required 
by Section 3109, were entitled to immediate entry. Section 
3109 does not require the police to stand by outside the premises 
until the occupant has destroyed the evidence and decided that 
it is “safe” to admit them. Unléss Section 3109 is interpreted 
to permit entry when there is not prompt admission the statute 
will have the effect of making the issuance of search warrants 
obvious acts of futility. Congress cannot have intended Sec- 
tion 3109 to be interpreted so as to destroy the efficacy of the 
search warrant as a means of law enforcement. 

The purpose of Section 3109 is to prevent a sudden police 
invasion of the privacy of an unsuspecting person and to give 
the occupant an opportunity to avoid forcible entry by com- 
pliance with the officer’s request. The officer’s.actions in this 
case evidence a complete accomodation to these purposes. 
Appellant was afforded the protections to which the statute 
entitled him. 

The facts of this case vividly illustrate the everyday prob- 
lems facing law enforcement officials in the execution of search 
warrants. When the officers entered appellant’s apartment 
they found him setting fire to his number’s paraphenalia. He 
told the police that he had destroyed most of his records and 
would have completed the task if they had not entered. Ap- 
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pellant’s actions make it clear that unless officers are allowed. 
to enter when they are refused prompt admission, numbers 
operators with their flash paper’ will be practically immune 
from. prosecution. Appellant, himself, recognizes this and 
admits that his interpretation of the statute is unworkable for 
he states in his brief (p. 24): 
Appellant must note here that criticism should not be 
directed toward the arresting officers but against the 
legislature which has provided them with an unwork- 
able and vagueStatute. 


Twenty to fifty seconds was abundant time for appellant to 
answer the door of his apartment or at least call to the police. 
Instead, appellant chose not to promptly admit the police. 
Rather, he began illegally to destroy evidence. See 18 U.S.C. 
2232; Jones v. United States, — US. App. D.C. — (No. 16592 
decided May 3, 1962). When he did not admit them, the 
detectives acted reasonably in making their entry. Appellant 
had no constitutional or statutory right to enough time to en- 
able him to totally destroy his numbers records. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. a) 


Davin C. AcHESON, 
United States Attorney. 
Franx Q. NEBEKER, 
WruuMm C. Werrzet, JR., 
Assistant United States Attorneys. 


———- 
* See supra, p. 3. 
* Under the instant circumstances the officers also had grounds to believe 


2 violation of Section 2236, supra, was transpiring within a few feet from 
where they stood. 
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